
For educational purposes only. 

Legal Ethics for Counsel 
Advising Cannabis Businesses
CONTINUING LEGAL EDUCATION: LEGAL ETHICS

© 2020 Law Offices of Omar Figueroa



For educational purposes only. 

Omar Figueroa, Esq.
Yale College 
Stanford Law School
Trial Lawyers College
International Cannabis Bar Association
National Cannabis Industry Association
California Cannabis Tourism Association
Author of Cannabis Law Books

© 2020 Law Offices of Omar Figueroa



For educational purposes only. 

DISCLAIMER:
The information contained herein is provided for educational and informational purposes only, and should not 
be construed as legal advice or as an offer to perform legal services on any subject matter. The content of this 
presentation contains general information and may not reflect up-to-the-minute legal developments or 
information. The information is not guaranteed to be correct, complete or current. The Law Offices of Omar 
Figueroa (LOOF) makes no warranty, expressed or implied, about the accuracy or reliability of the information 
in this presentation.

Recipients of content from this presentation should not act or refrain from acting on the basis of any 
information included in the presentation without seeking appropriate legal advice on the particular facts and 
circumstances at issue from an attorney licensed in the recipient’s state. LOOF expressly disclaims all liability 
with respect to actions taken or not taken by the recipient based on any or all of the information or other 
contents of this presentation. 

The transmission of this presentation, in whole or in part, does not constitute or create an attorney-client 
relationship between any recipients. Nothing herein is intended to create an attorney-client relationship and 
shall not be construed as legal advice. This is not an offer to represent you, nor is it intended to create an 
attorney-client relationship. The only way to become a LOOF client is through a formal fee agreement. This 
presentation is not soliciting clients and does not propose any type of transaction. 
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Topics
● Overview of Rule 1.2.1 of the Rules of Professional 

Conduct and Comment 6
● Evidence Code: Attorney Client Privilege
● COPRAC Opinion
● Additional Ethical Considerations

● Competence
● Confidentiality and Privilege
● Conflict of Interest
● Liability Insurance and Banking
● Organizational Client and Constituents
● Truthfulness to Third Parties

● Advising Clients Regarding Conflict of Laws
● Q & A
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Introduction: Rules of Professional Conduct
● California Rules of Professional Conduct

○ ”1992” Rules vs. Current Rules, effective Nov. 1, 2018
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Rule 1.2.1 Advising or Assisting the Violation of Law
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Rule 1.2.1 Advising or Assisting the Violation of Law



For educational purposes only. 

Rule 1.2.1 Advising or Assisting the Violation of Law

● Comment 6 to Rule 1.2.1 
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Rule 1.2.1 Advising or Assisting the Violation of Law

● Comment 6 to Rule 1.2.1 
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Evidence Code: Attorney-Client Privilege

● California Evidence Code sets forth the Attorney-Client Privilege at § 952.
○ Crime-Fraud Exception to the Privilege at Evidence Code § 956

○ AB 1159 added an exemption to the crime-fraud exception for cannabis-
related legal services rendered in compliance with state and local laws 
provided the lawyer also advises the client on conflicts with respect to 
federal law:
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COPRAC Formal Opinion
The State Bar Standing Committee on Professional Responsibility and 
Conduct (COPRAC) at its February 28, 2020 meeting approved for 
publication a formal opinion which interprets the Rules of Professional 
Conduct.
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COPRAC Formal Opinion: Digest
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COPRAC Formal Opinion: Digest
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Takeaways from COPRAC Formal Opinion
● Lawyers may “render all the services that lawyers customarily 

provide to business clients, including” 
○ “entity formation”
○ “applying for permits or other regulatory approvals”
○ “negotiating and drafting in connection with all forms of 

business transactions, and”
○ “general business and regulatory counseling” 

● “The lawyer’s permission to assist is not, however, unlimited. It, too, is 
conditioned upon the lawyer having provided information about 
the conflict between state and federal law in the manner required 
by the rule.” (p.9)

● “Moreover, the lawyer’s permission to assist, like the permission to 
give advice, does not extend to assistance in evading detection or 
prosecution under state or federal law.”
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COPRAC: Hypothetical Facts
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COPRAC: Hypothetical Facts
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COPRAC : Analysis of Hypothetical Facts
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COPRAC: Forbidden Assistance
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COPRAC: Forbidden Assistance
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COPRAC: Interest in Business in Lieu of Fees
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COPRAC: Interest in Business in Lieu of Fees
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Judicial Investment in Cannabis Businesses
● California Supreme Court Committee on Judicial Ethics Opinions

○ CJEO Formal Opinion 2017-010, Issued April 19, 2017 
(“Extrajudicial Involvement in Marijuana Enterprises”)

● Question Presented:
○ “Is it ethical under the California Code of Judicial Ethics for a 

judicial officer to have an interest in an enterprise that involves 
the sale or manufacture of medical or recreational marijuana?”

● Summary of Conclusions:
○ “A violation of federal law violates a judge’s explicit obligation 

to comply with the law and is an activity that involves 
impropriety or the appearance of impropriety. Moreover, such 
extrajudicial conduct may cast doubt on a judge’s capacity to 
act impartially. Therefore, the committee advises that a judicial 
officer should not have an interest in an enterprise that involves 
the sale or manufacture medical or recreational marijuana.” 
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Investing in Client Businesses (Generally)
● Rule 1.8.1 Business Transactions with a Client and Pecuniary 

Interests Adverse to a Client

○ “A lawyer shall not enter into a business transaction with a 
client, or knowingly acquire an ownership, possessory, security or 
other pecuniary interest adverse to a client, unless each of the 
following requirements has been satisfied: 

○ (a) the transaction or acquisition and its terms are fair and 
reasonable to the client and the terms and the lawyer’s role in 
the transaction of acquisition are fully disclosed or transmitted in 
writing to the client in a manner that should reasonably have 
been understood by the client;
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Rule 1.8.1(continued)
● Rule 1.8.1(b) “Business Transactions with a Client and Pecuniary 

Interests Adverse to a Client”

○ “the client either is represented in the transaction or acquisition 
by an independent lawyer of the client’s choice or the client is 
advised in writing to seek the advice of an independent lawyer 
of the client’s choice and is given a reasonable* opportunity to 
seek that advice; and”
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Rule 1.8.1(continued)
● Rule 1.8.1(c) “Business Transactions with a Client and Pecuniary 

Interests Adverse to a Client”

○ “the client thereafter provides informed written consent to the terms 
of the transaction or acquisition, and to the lawyer’s role in it. ”
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Additional Ethical 
Considerations
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COPRAC Opinion: Competence



For educational purposes only. 

COPRAC: Confidentiality and Privilege



For educational purposes only. 

COPRAC: Confidentiality and Privilege
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COPRAC: Confidentiality and Privilege
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COPRAC: Conflict of Interest
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COPRAC: Conflict of Interest
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COPRAC: Conflict of Interest
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Conflict Waivers: Informed Written Consent
● Rule 1.01defines informed written consent.

○ Informed written consent means that both the disclosures as well as 
the consent itself must be in writing.
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COPRAC: Liability Insurance and Banking
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COPRAC: Liability Insurance and Banking
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COPRAC: Organizational Clients and Constituents
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COPRAC: Organizational Clients and Constituents
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COPRAC: Truthfulness to Third Parties
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COPRAC: Truthfulness to Third Parties
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Advising Clients Regarding 
Conflict of Laws 

(Federal Illegality)
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Federal Mandatory Minimum Sentences
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Continuing Criminal Enterprise, 21 USC § 848

Mandatory minimum of 20 years

Kraz “Business Man” 
Luke Scarmazzo
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Federal Policy
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How to Advise Clients
● Fee agreement are generally not considered privileged, unless 

they reveal a confidential communication of legal advice.  
○ For example, the identity of the client, the fee agreement, and 

the fact of retention are ordinarily not privileged because they 
only involve the incidents of representation.  See, In re Grand 
Jury Subpoena, 204 F.3d 516 (4th Cir. 2000) (Retainer agreement 
which identified attorney’s client is not protected by the 
attorney-client privilege; a client’s identity is privileged only if 
disclosure would in essence reveal a confidential 
communication.)

● A separate letter, prominently marked PRIVILEGED & 
CONFIDENTIAL , which advises the client with respect to conflicts 
with federal and/or tribal law would not only constitute a 
confidential communication, but maximize attorney client 
privilege under California law.
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How to Advise Clients
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How to Advise Clients
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Questions?
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Omar Figueroa, Esq.
omarfigueroa.com
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