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Disclaimer
The information contained herein is provided for educational and informational purposes only, and should not be 
construed as legal advice or as an offer to perform legal services on any subject matter. The content of this presentation 
contains general information and may not reflect current legal developments or information. The information is not 
guaranteed to be correct, complete or current. The Law Offices of Omar Figueroa (“LOOF”) makes no warranty, 
expressed or implied, about the accuracy or reliability of the information in this presentation.

Recipients of content from this site should not act or refrain from acting on the basis of any information included in the 
presentation without seeking appropriate legal advice on the particular facts and circumstances at issue from an 
attorney licensed in the recipient’s state. LOOF expressly disclaims all liability with respect to actions taken or not taken 
by the recipient based on any or all of the information or other contents of this presentation.

The transmission of this presentation, in whole or in part, does not constitute or create an attorney-client relationship 
between any recipients. Nothing herein is intended to create an attorney-client relationship and shall not be construed 
as legal advice. This is not an offer to represent you, nor is it intended to create an attorney-client relationship. The only 
way to become a LOOF client is through a mutual agreement in a formal letter. This presentation is not soliciting clients 
and does not propose any type of transaction.
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About the Speakers
Omar earned his Bachelor of Arts in philosophy from Yale College in Connecticut and his 
Juris Doctor from Stanford Law School in California. He has been practicing cannabis law in 
California for more than twenty one years.

Omar is a Director of the National Cannabis Industry Association as well as a Director of the 
California Cannabis Tourism Association.  He is also a Founding Lifetime Member and 
former Director of the International Cannabis Bar Association, a Lifetime Member of the 
NORML Legal Committee, and recognized with the Distinguished Counsel’s Award by 
NORML. 

Omar has earned respect for his historic work documenting the legal evolution of cannabis 
law in California.  He has published a series of books which are part of the collection of the 
Stanford Libraries and can be found at the Robert Crown Law Library at Stanford Law 
School.

 Omar’s interests are not limited to cannabis, and he has a profound, long-term interest in 
entheogen law and policy. Omar has served as a  Legal Advisor to Decriminalize California, 
a campaign to decriminalize psychedelic mushrooms in California by means of a statewide 
voter initiative.
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http://yalecollege.yale.edu/
https://law.stanford.edu/
https://thecannabisindustry.org/board-members/omar-figueroa/
https://cannabistourismca.org/board/
https://www.canbar.org/
https://lawyers.norml.org/california
https://norml.org/about/events/item/distinguished-counsel-awards
https://searchworks.stanford.edu/catalog?utf8=%E2%9C%93&search_field=search&q=omar+figueroa+cannabis
https://decrimca.org/about/
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About the Speakers
Lauren Mendelsohn is a Senior Associate Attorney at the Law Offices of Omar Figueroa, a 
boutique Northern California-based law firm serving the cannabis and hemp industries. 
She serves clients of all sizes from all areas of the supply chain with compliance and 
transactional matters. 
 
Lauren is the former Chair of the Board of Directors of Students for Sensible Drug Policy 
(SSDP), and she is currently on the Board of Directors of the International Cannabis Bar 
Association (INCBA) as well as the Advisory Council of the Sonoma County Growers 
Alliance (SCGA). Lauren enjoys sharing knowledge with others, and frequently speaks at 
conferences and seminars. She also writes frequently for the Law Offices of Omar 
Figueroa blog and has appeared in other publications as well.

Lauren earned her J.D. from the University of California, Irvine School of Law and her 
Bachelor of Science in Psychology from the University of Maryland. She is a proud 
member of the California State Bar, the Sonoma County Bar Association, the International 
Cannabis Bar Association, SSDP’s Sensible Society, the National Lawyers Guild, California 
NORML, the National Cannabis Industry Association, the California Cannabis Industry 
Association, and the ACLU. 
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The BCC’s 
new “Fact Sheet”
on Branded
Merchandise
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https://bcc.ca.gov/about_us/documents/20
-151_branded_merch_fact_sheet.pdf 

https://bcc.ca.gov/about_us/documents/20-151_branded_merch_fact_sheet.pdf
https://bcc.ca.gov/about_us/documents/20-151_branded_merch_fact_sheet.pdf
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The Problem

“Retailers are not 
authorized to sell the 
branded merchandise of 
other licensees.”
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What the Law Says
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Business and Professions Code §26151
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What the Law Says
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Business and Professions Code §26152
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What the Regulations Say
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Both of these Sections are 
from the BCC’s regulations.
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What the Regulations Say
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This Section is from the BCC’s regulations.



COPYRIGHT © 2020 LAW OFFICES OF OMAR FIGUEROA. ALL RIGHTS RESERVED.
FOR EDUCATIONAL PURPOSES ONLY.

Final Statement of Reasons (FSOR)
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Final Statement of Reasons (FSOR)
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This issue was 
brought up to the 
BCC, but they 
rejected it. However, 
the rule is still subject 
to challenge.
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Penalties

● Would likely be considered a “Tier 2” violation, but possibly also “Tier 1”
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Standards for rules made by California agencies
● Authority
● Reference
● Consistency
● Clarity
● Nonduplication
● Necessity

14

These standards don’t seem to be met 
for the BCC’s rule that licensed retailers 
can only sell their own branded merch, 
and not that of other licensees. 

Agencies must also consider alternatives 
and state why the one chosen is the 
most effective and least burdensome, 
and set forth reasons for rejecting 
alternatives that would lessen impact on 
small businesses.

CA Gov. Code §§ 11349.1, 11346.9
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Necessity
● An agency needs to support a regulation with “substantial evidence” for why it is needed in 

order to effectuate the purpose of the underlying statute.
● “Substantial evidence” includes, but is not limited to, things such as facts, studies, and expert 

opinion.
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CA Gov. Code §§ 11349(a), 11349.1
OAL’s “Guide to Public Participation in the Regulatory Process”

Consistency
● A regulation cannot conflict or be contrary to existing laws.

○ Needs to be “reasonably designed to aid a statutory objective”
○ Can’t “alter, amend, enlarge, or restrict” any laws

CA Gov. Code §§ 11349(d), 11349.1
OAL’s “Guide to Public Participation in the Regulatory Process”
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Clarity
OAL may presume a regulation is unclear if, among other reasons:

● The regulation has more than one meaning.
● The regulation uses language (such as grammar or punctuation) incorrectly.

In this case, Section 5407 of the BCC’s regulations contain a typographical error 
that make it grammatically incorrect and also give it two possible meanings.

● What it says: “....may only sell cannabis accessories and licensee’s branded merchandise”
● What it should say: “...may only sell cannabis accessories and [that/the] licensee’s branded 

merchandise” OR “...may only sell cannabis accessories and licensees’ branded merchandise” 
(notice placement of the apostrophe)
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CA Gov. Code § 11349(c), 11349.1
OAL’s “Guide to Public Participation in the Regulatory Process”



Q & A
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Thank you!

Lauren Mendelsohn, Esq.
Law Offices of Omar Figueroa
7770 Healdsburg Ave.
Sebastopol, CA, 95472
lauren@omarfigueroa.com
(707) 829-0215
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