
 
 

 
 

 

 

 

TO: Chair Whitaker and  

 Members of the Planning Commission 

 

THRU: David DeBerry 

 City Attorney  

 

FROM: Gary Sheatz 

 Assistant City Attorney 

 

 SUBJECT 

 

Ordinance No. 7-10.  An Ordinance of the City Council of the City of Orange Prohibiting the 

Business of Selling, Cultivating or Distributing Marijuana.   

 

 SUMMARY 

 

Ordinance 7-10 would prohibit medical marijuana dispensaries, defined as any facility or location at 

which marijuana is grown, made available to, sold, given away and/or distributed by or to more than 

two persons.  While state law has decriminalized the cultivation and use of medical marijuana by 

qualified patients, it has been the experience of the City, as well as other cities around the state, that 

medical marijuana dispensaries operate outside the limits of state law and are little more than 

marijuana retail stores that bring with them a host of health and safety issues.  The City Council 

adopted a moratorium which prohibits medical marijuana dispensaries, which moratorium expires 

on September 22
nd

.     

 

 RECOMMENDED ACTION 
 

Recommend that the Planning Commission adopt Resolution 15-10 entitled: 

 

 

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF ORANGE 

RECOMMENDING THAT THE CITY COUNCIL OF THE CITY OF ORANGE ADOPT 

ORDINANCE NO. 07-10 PROHIBITING THE BUSINESS OF SELLING, CULTIVATING 

OR DISTRIBUTING MARIJUANA. 
 

 AUTHORIZATION/GUIDELINES 

 

Orange Municipal Code (OMC) Section 17.08.020 authorizes the Planning Commission to review 

proposed changes to the zoning code and to make recommendations to the City Council thereon. 
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PUBLIC NOTICE   

Not applicable.   

 

 ENVIRONMENTAL REVIEW   

 

Ordinance 7-10 is not subject to the California Environmental Quality Act in that it will not result in 

a direct or reasonably foreseeable indirect physical change in the environment (Title 14, California 

Code of Regulations, Section 15060) and is not a project as defined in Section 15378. 

 

PROJECT BACKGROUND   
 

In 1996 California voters approved the Compassionate Use Act (“CUA”), which was intended to 

“ensure that seriously ill Californians have the right to obtain and use marijuana for medicinal 

purposes where that medical use is deemed appropriate and has been recommended by a 

physician…”  The CUA created affirmative defenses to criminal prosecution for possession and 

cultivation of marijuana under state law.  Unfortunately, the CUA has spawned cottage industries in 

both the medical profession and marijuana distribution.  Its practical effect has been that just about 

anyone over 18 can receive a physician’s recommendation for personal marijuana use for a small 

fee.  This in turn has spawned the advent of medical marijuana dispensaries, which operate 

generally just like any retail store, where the only requirement for the purchase of marijuana is the 

physician recommendation and in some cases, signing on as a “member” of the dispensary in much 

the same way a person becomes a member of a Costco or Sam’s Club.  As further explained below, 

these dispensaries have caused law enforcement a host of problem and have severely undermined 

the intent of the CUA.   

 

PROJECT DESCRIPTION   
 

Ordinance 7-10 would amend the zoning code and business and license code to prohibit medical 

marijuana dispensaries, which in turn are defined as any facility or location at which marijuana is 

grown, made available to, sold, given away and/or distributed by or to more than four persons.    

 

ANALYSIS/STATEMENT OF THE ISSUES 

 

The City Council adopted a moratorium prohibiting medical marijuana dispensaries (hereafter, 

“dispensaries”) on November 12, 2008, which has been extended twice and expires on September 

22, 2010.  Ordinance 7-10 would make that prohibition permanent.  The ordinance prohibits 

dispensaries, which in turn are defined as any facility or location at which marijuana is grown, made 

available to, sold, given away and/or distributed by or to more than four persons.     

 

As noted, in 1996 California voters approved the CUA and its intent was to “ensure that seriously ill 

Californians have the right to obtain and use marijuana for medicinal purposes where that medical 

use is deemed appropriate and has been recommended by a physician…”  The CUA created 

affirmative defenses to criminal prosecution for possession and cultivation of marijuana under state 

law.  It provides that qualified patients and their primary caregivers could avoid criminal 
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prosecution under limited circumstances if the possession and/or cultivation of marijuana were for 

the personal medical use of the qualified patient.  Subsequent to the CUA the State Legislature 

adopted the Medical Marijuana Program Act (“MMP”), which became effective January 1, 2004.  

The MPP was intended to bring some clarity to law enforcement and medical marijuana patients as 

to acts that were and were not going to be prosecuted under state law.  One of the cornerstones of 

the MMP was setting an amount that could be possessed or cultivated by a qualified patient and/or 

primary caregiver.  The MMP also created an affirmative defense for qualified patients and their 

primary caregivers who formed “collectives” to cultivate marijuana for the personal medical use of 

qualified patients. 

 

The MMPs numerical limits on marijuana possession were challenged and subsequently thrown out 

by the California Supreme Court as being inconsistent with the CUA.  So as the law currently 

stands, the amount of marijuana that a qualified patient may possess or cultivate for personal use to 

avoid state law prosecution is determined on a case by case basis.  The Attorney General guidelines 

for collectives precludes any profit making, requires strict membership requirements, prohibits sale 

to non-members, requires that collectives ensure that primary caregivers are truly providing 

housing, health care and other support to a qualified patient.     

 

The dispensaries that have appeared in Orange and proliferated in cities such as Lake Forest, Los 

Angeles and elsewhere in general bear no resemblance to a collective.  Individuals can become 

members of the dispensary as easily as they could a Costco or Sam’s Club.  Many dispensaries 

don’t even require a membership.  Where these dispensaries are getting their marijuana is unclear, 

but in all likelihood the person who is growing it and selling to the dispensary is doing it illegally 

and in some cases, it may be being smuggled in across the border the U.S.-Mexico border.  The 

CUA and MMP have also spawned a cottage industry in the medical field, in which California 

doctors are recommending marijuana for headaches, anxiety, and trouble sleeping…for a fee.  In a 

September 28, 2009, Fortune magazine article, Allen St. Pierre, the executive director of the 

National Organization for the Reform of Marijuana Laws, commented, “You could get it for 

writer’s block.”  Administrative Record (“AR”) at 28.  Attached at AR 54-56, is a Fox News article 

concerning the ease with which marijuana can be obtained and at AR 58-61, advertisements for the 

sale of marijuana. 

 

Thus, notwithstanding the intent of the CUA and MMP, the reality is that for a fee just about 

anyone over 18 can get a physician recommendation for medical marijuana and that dispensaries are 

in turn, selling it to anyone who walks in the door with these recommendations and sometimes, 

even without such recommendations.  The operators of these dispensaries are not the primary 

caregivers of the persons they are selling to and the dispensaries do not operative as a collective. 

 

The dispensaries themselves are often a drain on police and prosecution staff.  The City has spent 

significant police and city attorney resources closing two dispensaries and litigating against them in 

court.  As noted in many of the attached articles dispensaries are often the targets of crime (AR 1-

6).  Attached at AR 8-24 are several articles discussing the efforts of other cities to address the 

proliferation of dispensaries.  Undercover City police officers have been able to purchase marijuana 

from dispensaries without a doctor’s recommendation.     

 

Further complicating the state of the law is the fact that notwithstanding the CUA and MMP, the 

Federal Controlled Substances Act classifies marijuana as a Schedule I narcotic and under federal 

law the manufacture, distribution, or possession of marijuana is a criminal offense and physicians 
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are still prohibited from prescribing marijuana because the federal Food and Drug Administration 

regulates prescription drugs.  In the case of Gonzales v. Raich, (2005) 125 S. Ct. 2195, the United 

States Supreme Court held that there is no medical necessity exception under federal law to the 

prohibition against the manufacture, distribution and possession of marijuana and that with respect 

to controlled substance, that federal law prevails over state law, meaning all possession of 

marijuana remains a crime under federal law.  In addition, California Government Code Section 

37100 provides that a city cannot enact or enforce any laws which are in conflict with state and 

federal law.  At least one court has held and many municipal attorneys believe, that a city law which 

establishes a medical marijuana dispensary as a permitted use, would be in conflict with federal law 

and one Orange County Superior Court judge recently agreed in ruling in favor of Lake Forest’s 

efforts to close down its dispensaries.  One California appellate court case has held, however, that 

the CUA and MMP are not inconsistent with federal law.  However, this may be because both the 

CUA and MMP do not affirmatively provide that sales, possession or distribution of marijuana are 

legal, but rather state that under specified circumstances persons may be able to avoid prosecution 

under state law. 

 

It was hoped that during the period of the moratorium that additional clarity would be brought to 

bear on the state of marijuana laws and to some extent that has been the case, at least from the 

standpoint that a city may prohibit dispensaries through its zoning powers.  In particular the City 

was awaiting the outcome of an appellate case involving the City of Anaheim, but no decision has 

been rendered as of the date this report was written.  Because dispensaries have by and large, 

proved to operate in a manner that not only violates federal law, but state law as well and have 

proven to attract criminal elements and further large-scale drug trafficking, staff, including the 

police department which has read the entirety of the staff report, ordinance and administrative 

record, is recommending that the moratorium on medical marijuana dispensaries be made 

permanent by adopting Ordinance 7-10.      

 

ADVISORY BOARD RECOMMENDATION 

None. 

    

ATTACHMENTS/EXHIBITS 

 

 PC Resolution 15-10 

 Draft City Council Ordinance 7-10 

 Administrative Record 

 


